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Statutes and Rules Involved 


18 U.S.C. § 2113(a): 


Whoever, by force and violence, or by intimida- 
tion, takes, or attempts to take, from the person 
or presence of another any property or money or 
any other thing of value belonging to, or in the 
care, custody, control, management, or possession 
of, any bank, credit union, or any savings and 
loan association; 


Shall be fined not more than $5,000 or im- 
prisonment not more than twenty years, or both. 


18 U.S.C, § 2113(b): 


Whoever takes and carries away, with irtent 
to steal or purloin, any property or money of any 
other thing of value exceeding $100 belonging to, 
or in the care, custody, management, or possession 
of any bank, credit union, or any savings and loan 
association, shall be fined not more than $5,000 
or imprisoned not more than ten years, or both; 


18 U.S.C. § 2113(d): 


Whoever, in committing, or in attempting to 
commit, any offense defined in subsections (a) and 
(b) of this section, assaults any person, or puts in 
jeopardy the life of any person by the use of a 
dangerous weapon or device, shall be fined not 
more than $10,000 or imprisone not more than 
twenty-five years, or both. 


F. R. Evid. 404(b) : 


Other crimes, wrongs, or acts. Evidence of 
other crimes, wrongs, or acts is not admissible to 
prove the character of a person in order to show 


vii 


that he acted in conformity therewith. It may, 
however, be admissible for other purposes, such as 
proof of motive, opportunity, intent, preparation, 
plan, knowledge, identity, or : »sence of mistake or 
accident. 


F.R. Crim. P. 14: 


If it «ppears that a defendant or the govern- 
ment is prejudiced by a joinder of offenses or of 
defendants in an indictment or information or by 
such joinder for trial together, the court * 1.y order 
an election or separate trials of counts, grant a 
severance of defendants or provide whatever other 
relief justice requires. In ruling on a motion by a 
defendant for severance the court may order the 
attorney for the government to deliver to the court 
for inspection in camera any statements or con- 
fessions made by the defendants which the govern- 
ment intends to introdu:: *. evidence at the trial. 
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BRIEF FOR THE APPELLEE 


Statement of the Case 


This is an appeal from judgments of convictions in 
the United States District Court for the District of 
Connecticut entered by the Court (Newman, J.) on 
September 17, 1976, after jury verdicts of guilty on 
August 6, 1976. 


On January 5, 1976, a Grand Jury at New Haven, 
Connecticut, returned a four count indictment (Criminal 
No. N-76-5) charging appellants Richard Washington, 
David Williams, David Lewis, and Aaron Stewart and 
Arthur Hendrix with the armed robbery of the West Side 
Office, Connecticut National Bank, Stamford, Connecticut, 
on September 20, 19738, in violation of 18 U.S.C. §§ 2113 
(a), (b), and (d), and of conspiracy to rob the bank, in 
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violation of 18 U.S.C. §371. On May 24, 1976, the 
indictment against Stewart and Hendrix was dismissed 
on motion of the goveriument. The trial began on June 
2, 1976, before the Honorable Thomas F. Murphy. On 
June 5, 1976, the jury reported itself unable to reach a 
verdict, and a mistrial was declared. 


On August 2, 1976, the retrial began before the Honor- 
able Jon O. Newman. On August 6, 1976, the jury re- 
turned verdicts of guilty with respect to Counts 1, 2 and 
3 of the indictmeut (Count 4, the conspiracy count, was 
given a general sentence of 20 years; Lewis was sentenced 
to a general sentence of 12 years and Washington was 
sentenced to a general sentence on all three counts of 10 
years. Lewis and Williams were already in custody serv- 
ing other sentences; Washington was remanded pending 
appeal. 


Timely Notices of Appeal to this Court were filed by 
all three defendants. 


Statement of Facts 


On September 20, 1973, at approximately 9:15 A.M., 
the West Side Office of the Connecticut National Bank, 
Stamford, Connecticut, was robbed by four armed men 
wearing ski masks. (Tr. 248-49, 259-60, 265). This 
bank was insured by the Federal Deposit Insurance Cor- 
poration. (Tr. 244-46), and the sum of $12,268.99 was 
taken by the robbers. (Tr. 245). 


Arthur Hendrix, who was originally charged with the 
robbery, cooperated with the Government and identified 
the other men who had committed the robbery with him. 
The charges against Hendrix were dismissed on the mo- 
tion of the Government immediately before the start of 
the first trial of this matter. (Tr. 31). Hendrix testified 
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that David Williams, David Lewis, Richara Washington, 
Aaron Stewart and Joseph Daniels: participated in the 
robbery of this bank. (Tr. 30). Hendrix testified that he 
met with participants in the robbery, with the exception 
of Richard Washington, twice on the day before the rob- 
bery, September 19, 1978, in Queens, New York, and that 
at the second of these meetings, Joseph Daniels handed 
out jumpsuits, gloves and ski masks. \Tr. 41-42). David 
Williams instructed Hendrix to obtain a get-away car 
from a parking lot, and instructed Hendrix that if he 
had any trouble with the attendant, he should put the at- 
tendant into the trunk of the car. (Tr. 42). Hendrix 
testified that he was unsuccessful in obtaining a get-away 
car, and so he took his step-b:cther’s car, to which he 
had the key. (Tr. 45). 


Hendrix then testified that the robbers met in Queens 
the next morning and proceeded, caravan style, to Stam- 
ford. David Williams drove a green Oldsmobile Cutlass, 
Joseph Daniels drove the stolen car, Richard Washington 
drove a black Lincoln Continental, David Levvis drove a 
Buick Electra, and Hendrix drove his own car. (Tr. 47). 
Upon their arrival in Stamford, Daniels, Washington and 
Williams left the other men at a parking lot near the 
Connecticut Turnpike and went to check out the bank. 
(Tr. 49). They returned and instructed everyone as to 
their role in the robbery: Joseph Daniels was to drive 
a “second get-away car.” Aaron Stewart and David Lewis 
were to go into the back door of the bank, David Williams 
and Hendrix would enter the front of the bank, and Rich- 
ard Washington would be parked in front of the bank in 
the get-away car. (Tr. 50-51). Upon their arrival at the 
bank, these instructions were followed by all concerned. 


1 Joseph Daniels was killed before the indictment in this 
case was returned. 
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The robbers were in the bank for a short period uf 
time when Hendrix shouted “Time” because he was nerv- 
ous. (Tr. 53). They left the bank, but Washington was 
not in the parking lot where he was supposed to be. 
(Tr. 54-55). After remaining on the sidewalk for a few 
moments, Washington drove up in the stolen car and they 
departed for New York. (Tr. 63). Hendrix went to the 
Unemployment Office in New York to establish an alibi, 
(Tr. 59), and then to Joseph Daniels’ house, where D-.a- 
iels, Stewart, Williams and Lewis were present. (Tr. 64). 
At this time, the proceeds of the robbery were divided. 


The Government also called Julian Jefferson as a 
witness. Jefferson had participated in a robbery on Au- 
gust 31, 1973, in New York with Washington, Lewis, 
Williams and Daniels. (Tr. 178). Jefferson testified that 
Washington’s role in the August 31, 1973, bank robbery 
was to drive the get-away car. (Tr. 181). He testified 
that as the robbers left the bank, Richard Washington was 


not present with the get-away car at his assigned location. 
(Tr. 183-184). He further testified that tk -v proceeded 
to his girlfriend’s apartment where they split up the pro- 
ceeds, (Tr. 186), and that at this meeting, David Williams 
asked the robbers to each contribute $500.00 to him for 
the purchase of an Oldsmobile Cutlass which would be 
used to rob and case other banks. (Tr. 187). At this meet- 
ing, attended by Washington, Lewis and Williams, the 
next target for a robbery was mentioned as being a bank 
in Stamford, Connecticut, and Williams and Lewis agreed 
that this bank would be a “sweet thing.” (Tr. 189, 197). 
Jefferson also testified that at the August 31, 1973, rob- 
bery David Lewis came into the bank with a shotgun and 
scooped money from the tellers’ counters, (Tr. 179); 
Hendrix testified that at the September 20, 1973, robbery 
Lewis carried a shotgun as well. (Tr. 54). He stated 
that his, Jefferson’s, role was to cover the customers with 
a rifle (Tr. 178), and that Williams was to cover the 
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customers (Tr. 179). Hendrix testified that at the Sep- 
tember 20, 1973, robbery Lewis covered the customers 
with a shotgun (Tr. 54) and Williams took money from 
the tellers’ counter (Tr. 54). In both robberies, however, 
Washington drove the get-away car. 


This case was first presented to a grand jury in Con- 
necticut in July, 1974; Hendrix testified at this grand 
jury proceeding. An indictment was presented to the 
grand jury; however, on the request of the Government, 
it was placed in a sealed envelope and was not returned 
to court. (Court exhibits 1, 2 and 3). Subsequently, Wil- 
liams testified for the Government in two separate trials 
in New York and entered pleas of guilty to a total of 
seven bank robberies in both the Eastern and Southern 
Districts of New York. (Tr. 368-69, 545-46). The present 
indictment was returned on January 5, 1976, the first 
grand jury to ..aich the case had been presented having 
expired. 


ARGUMENT 
I. 


The court did not err in denying Washington's 
motion for severance. 


Washington claims errer in tk~ refusal of the trial 
court to grant him a severance. ‘ie severance motion, 
which had been made before tria , was denied without 
prejudice to its being renewed at trial. After the Gov- 
ernment had rested, the defendant, Williams tock the 
stand in his own behalf. On cross-examination, he was 
questioned concerning his participation in the August 31, 
1973, robbery of the Long Island Trust Company, a rob- 
bery to which Williams had entered a plea of guilty. 
Washington had stood trial for this robbery, and had 
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been convicted, but a motion for new trial had been 
granted. Subsequent to the granting of the new trial, the 
Government dismissed the case against Washington. 


The Government, at a bench conference, had indicated 
that it would seek to cross-examine Williams concerning 
his participation in this robbery, and also concerning the 
participation of the other defendants in that robbery. He 
was asked whether Richard Washington participated in 
the robbery with him; Williams sta‘ed, yes. (Tr. 406).* 
It was concerning this same robbery that the Government 
had offered the Julian Jefferson testimony. During argu- 
ment on Washington’s motion for a c2verance, the Gov- 
ernment represented that if there were a separate trial of 
Washington, it would call Williams as a witness to tes- 
tify as to the same facts as were elicited on cross-exami- 
nation. (Tr. 411).* 


A motion for a severance under Rule 14, . .R. Crim. P. 
is directed to the discretion of the trial court, Opper v. 
United States, 348 U.S. 84 (1954); United States v. 
Jenkins, 496 F.2d 57 (2d Cir. 1974), cert. denied, 420 
U.S. 925 (1975), and the trial court hss a continuing 
duty throughout the trial to grant a severance if prejudice 
appears. Schaffer v. /nited States, 362 U.S. 511 (1960). 


2 Since Williams had pleaded guilty to this robbery, he could 
not claim a Fifth Amendment privilege with respect to this 
question. 

SAfter being advised that t!.:s testimony would be sought 
by the Government on cross-examination, Washington failed to 
ebject until the actual question concerning Washington’s partici- 
pation in the earlier bank robbery was asked and answered. 
(Tr. 406). As Judge Newman noted, “I can’t believe you didn’t 
think in asking the question he was seeking not to elicit the 
name of Washington... .” Only at the point where the answer 
lists four names and asks about Washington is there an ob- 
jection. (Tr. 408). 


7 


Because the trial court is in the best position to assess the 
potential for preju’!ce, its decision, reviewed for a clear 
abuse of discretion, United States vy. Barrerra, 486 F.2d 
333 (2d Cir. 1973), cert. denied, 416 U.S. 940 (1974), is 
rarely disturbed. United States v. Cohen, 518 F.2d 727 
(2c Cir.), cert. denied, 423 U.S. 926 (1975). Even where 
a decision to sever would have been sustainable, the refusal 
to do so does not constitute an abuse of discretion. United 
States v. Rivera, 348 F.2d 148, 150 (2d Cir. 1965). 


Given the strong federal policy favoring joinder, e.g., 
United States v. Leonard, 494 F.2d 955, 965 (D.C. Cir. 
1974), in order to be entitled to severance a defendant 
must show substantial prejudice amounting to the denial 
of a fair trial and not merely that he would have had a 
better chance of an acquittal if he had been tried sepa- 
rately, United States v. Corr, slip op. 5891, 5911 (2d Cir. 
Oct. 22, 1976); United States v. Cassino, 467 F.2d 610 
(2d Cir. 1972), cert. denied, 410 U.S. 9138, 928, 942 
(1973). As this court noted in United States v. Vega, 
458 F.2d 1234, 1236 (2d Cir. 1972), cert. denied, 410 
U.S. 982 (1973): 


A joint trial is improper, however, only if sub- 
stantial prejudice results therefrom, and not if 
there would simply be a better chance of acquittal 
at a separate trial, an argument which is purely 
speculative at best. 


The thrust of the claim advanced by Washington that 
the refusai of the court to grant a severance allowed the 
Government to bolster the Jefferson testimony through the 
cross-examination of Williams. A similar claim was ad- 
vanced in United States v. Borelli, 435 F.2d 500, 502-3 
(2d Cir. 1972) and was rejected, the court noting ‘hai in 
a joint trial, this type of strengthening frequently occurs. 
The court further noted that 
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Unless joint trials are to be outlawed altogether, we 
would not hold that this kind of “prejudice” . . . the 
bolstering of the credibility of a r~secution wit- 
ness . . . requires severance as a ter of law. 


United States v. Bovelli, supra, at 502-3. See also United 
States v. DiGiovanni, Slip op. 4387 (2d Cir. Nov. 9, 1976). 


The trial court here considered Washington’s claims 
of prejudice, and found them to be, at best, speculative. 
The court then ruled 


Now its before the jury and now the only question 
in this joint trial is further evidence should be 
elicited and I think . . . it may be that where a 
codefendant gives it it is admissible anywhere and 
not sufficient grounds for severance, but where the 
Government says it will seek it in a separate trial 
at the moment there is no significant reason to 
believe that the evidence won’t be forthcoming and 
won’t be forthcoming in the same way as this trial. 
I don’t see any reason to have a separate trial. 


Tr. 414. 


The trial court was clearly exercising its discretionary 
authority in denying a severance; there is no abuse of 
that discretion such as to deny Washington a fair trial 
here.* 


* Washington makes much of the fact that Williams has now 
purported to confess to this robbery, and to exculpate Washing- 
ton and Lewis. Williams’ unswern confession, contained in a 
post-trial letter to the trial judge, is itself highly suspect; in any 
event, this fact was not known at the time the motion was made. 
Nevertheless, since Williams had pleaded guilty to the August 31. 
1973, robbery, he would still be called as a witness in a separate 
trial of Washington to establish a prior similar act. 
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i. 


The admission of the Julian Jefferson testimony 
was not error. 


All of the defendants claim that the triai court erred 
in admitting the Julian Jefferson testimony concerning the 
prior similar act, namely, the August 31, 1973, bank 
robbery. There were two prongs to this testimony: first, 
that the robbery on August 31, 1973, was executed in a 
substantially similar fashion to the instant robbery, and 
second, that Richard Washington, the get-away driver in 
both robberies, did not execute his assignment on both 
occasions with proper dispatch. 


It is firmly established in this Circuit that evidence of 
prior similar acts is admissible and will be excluded only 
when offered solely to prove criminal character. United 


States v. Deaton, 381 F.2d 114 (2d Cir. 1967); United 
States v. Brettholz, 485 F.2d 483 (2d Cir. 1973), cert. 
denied, 415 U.S. 976 (1974); United States v. Warren, 
453 F.2d 738 (2d Cir.), cert. denied, 406 U.S. 944 (1972) 
United States v. Miranda, 526 F.2d 1319, 1331 (2d Cir. 
1975), cert. denied, 45 U.S.L.W. 3249 (Oct. 5, 1976). 
More specifically, this “inclusory rule’ means that 


, 


Evidence of similar acts by a defendant is admis- 
sible to prove his knowledge, intent or design if 
knowledge, intent or design “is placed in issue in 
the case at trial, either by the nature of the facts 
sought to be proved by the prosecution or the 
nature of the facts sought to be established by 
the defense” (citations omitted). 


United States v. Freedman, 445 F.2d 1220, 1224 (2d Cir. 
1971). Additionally, evidence of prior similar acts is 
admissible to show absence of mistake or accident. E.g., 
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United States v. Magnus, 365 F.2d 1007 (2d Cir. 1966), 
cert, denied, 386 U.S. 909 (1967); United States v. 
Jordan, 399 F.2d 610 (2d Cir.), cert. denied, 393 U.S. 
1005 (1968). 


t 
The prior similar at offered in this case, while admis- 
sible as a matter of fiw, is nevertheless subject to a 
further test, for the tria]‘court must exercise its discretion 
in balancing the probative value of the evidence against 
the possibility of prejudice ‘and confusion. There must be 
a balance of 


... on the one side, the actual need fdr the other 
crimes evidence in light of the issues and the other 
evidence available to the prosecution, the convinc- 
ingness of the evidence that the other crimes were 
committed and that the aecused was the actor, and 
the strength or weakness of the other crimes evi- 
dence in supporting the issue, and on the other 


hand, the degree to which the jury will probably 
be roused by the evidence to overmastering 
hostility. 


C. McCormick, Evidence Section 190 at p. 453 (2d ed. 
1972). This test has been cited with approval by this 
Court. United States v. Brettholz, supra, at 487 United 
States v. Bradwell, 388 F.2d 619, 622 (2d Cir. 1968) ; 
United States v. Bozza, 365 F.2d 206, 213-14 (2d Cir. 
1966). 


When applied to the facts of this case, the various 
considerations set forth above weight heavily in favor of 
admissibility. None of the employees of the bank were 
able to identify the robbers, since they were all wearing 
masks. There were no fingerprints, since the robpers 
were all gloved. Indeed, the Government’s case relied 
almost exclusively upon the testimony of Arthur Hendrix, 
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an accomplice and a co-defendant until just before the 
start of the trial. However, the Jefferson testimony is 
precisely relevant here. Not only did he describe a sim- 
ilar bank robbery, but he identified certain features com- 
mon to both robberies which make these “signature” 
crimes. The use of the get away cars and the use of 6 
participants in the robbery (4 men in bank, 1 get away 
driver and 1 back up driver) are common to both crimes; 
the fact that the individual participants in each had 
somewhat different roles does not diminish this fact. But, 
perhaps more important that the similarity between the 
prior similar bank robbery and the instant robbery is 
Jefferson’s testimony that after the August 321, 1973, rob- 
bery, the participants met to plan the next one. At this 
meeting, both the defendants Lewis and Williams spoke 
of a bank in Connecticut that would be a “real sweet 
job”; the defendant Richard Washington was present at 
this meeting.’ This is not then a case where “the minute 


peg of relevancy will be entirely obscured by the dirty 
linen hung upon it.” State v. Goebel, 36 Wash. 2d 367, 
379, 218 p. 2d 300, 306 (1950), cited in United States v. 
Bradwell, supra, at 622.° 


Lewis’ claim that this testimony is precluded by Rule 
404(b), F. R. Evid. is not apposite. The Jefferson testi- 
mony was not offered to prove the criminal character of 


»Richard Washington stood trial for this bank robbery; he 
was convicted, but a new trial was ordered. Thereupon, the 
United States Attorney for the ‘astern District of New York 
dismissed the indictment. A prior acquittal does not render 
proof of the prior act inadmissible. United States v. Feinberg, 
383 F.2d 60 (2d Cir. 1967), cert. denied, 389 U.S. 1044 (1968) ; 
Hernandez v. United States, 370 F.2d 171 (9th Cir. 1966). 

* Additionally, Williams chose to testify on his own behalf, 
and admitted his own participation in the August 31, 1973 bank 
robbery. He also implicated his codefendants in that robbery. 
(Tr. 419). 
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‘Villiams, Lewis and Washington. Rather, as indicated 
above, it was offered to prove 1. similarity between the 
two crimes, and 2. preparation for the September 20, 
1973, bank robbery. See 2 J. Weinstein, Evidence 7 404 
{09} at pp. 404-61 to 404-66 (1976). The testimony of- 
fered falls squarely within the premissive provision Rule 
404(b), and was properly admitted. 


Defendants also claim error in the admission of the 
prior similar act testimony in the Government’s case in 
chief. At the first trial of this case before Judg. Murphy, 
the prior similar act testimony was excluded during the 
Government’s case in chief, but was admitted during the 
rebuttal case. In this case, Judge Newman admitted the 
prior similar act testimony during the case in chief. It 
is not necessary for the Government to wait to present 
its prior similar act evidence until the defendant chooses 
either to testify or raise the issue in some other affirm- 
ative manner. United States v. Brettholz, supra, at 487- 
88; United States v. Freedman, supra, at 1224; United 
States v. Johnson, 382 F.2d 280, 281 (2d Cir. 1967). 


The trial court did not err in sustaining Aaron 
Stewart's claim of privilege. 


Aaron Stewart, who had previously been indicted 
along with the defendants Lewis, Williams and Washing- 
ton in this case, had the charges against him dismissed 
after the first jury had been empanneled, but before the 
taking of evidence. Thereafter, he was interviewed by 
agents of the Federal Bureau of Investigation, and was 
called as a witness in the second trial of this case. 
Stewart after consulting with counsel, decided to claim 
his privilege against self incrimination when called as 
a witness by the defendant Washington. 
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Washington asserts error in the trial court’s finding 
that Stewart hac a valid claim of privilege when ques- 
tioned concerning this bank robbery. This argument is 
two fold: Washington apparently claims that the court 
itself should have granted Stewart immunity from pros- 
ecution, or alternatively, shoule have found that the pos- 
sibility that Stewart would incriminate himself was so 
remote as to require a denial of his claim of privilege. 


While the federal charges against Stewart had been 
dismissed, there was still the very real possibility that 
state charges concerning this bank robbery could have 
been brought against Stewart. It does not suffice to state 
that the fact that 3 years had elapsed with no state 
charges having been brought effectively precluded this 
possibility. The statute of limitations had not yet run, 
and neither the Government nor the court was in a posi- 
tion to predict what the State would do with respect to 
bringing armed robbery charges against Stewart. The 
intent of the Fifth Amendment privileges was not de- 
signed to require a witness to make such a Draconian 
choice: either testify and incriminate himself, or claim 
the privilege, and, with no adequate protection against 
state prosecution, be forced by the court to testify. 


In a similar situation, this court has upheld a claim 
of privilege. United States v. Domenech, 476 F.2d 1229 
(2d Cir.), cert. denied, 414 U.S. 840 (1973). In Dom- 
enech, the witness had entered a plea of one count of an 
indictment; the remaining count was to be dismissed 
when he was sentenced. Before sentencing, he was called 
as a witness by his codefendant, and asserted his privi- 
lege against self incrimination. The court upheld his 
claim, siating: 


Though it was very likely that count 2 would be 
dismissed that had not yet occurred and [the wit- 
ness} can hardly be faulted for taking the most 
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cautious position... Moreover, under the exist- 
ing precedants it was open to the State of “iew 
York to prosecute...on the same... transaction 


and his Fifth Amendment privilege incluce’ a 
right against self incrimination under the sta 
penal laws. 


United States v. Domenech, supra, at 1231. See also, 
United States v. Anglada, 524 F.2d 296 (2d Cir. 1971); 
United States v. Llanes, 398 F.2d 880, 884-85 (2d Cir. 
1968): ef. United States v. Chandler, 380 F.2d 993 (2d 
Cir. 1967). This has been clear at least since Hoffman 
v. United States, 211 U.S. 479, 486-87 (1951), where the 
Court noted 
However, if the witness, upon interposing his 
claim, were required to nrove the hazard in the 
sense in which a claim sually required to be 
established in court, he » suid be compelled to sur- 
ren he very protection which the protection is 
de , to guarantee. To sustain the privilege, 
it need or'y be evident from the implications of 
the questic ., in the setting in which it is asked, 
that a responsive answer or an explanation of why 
it cannot be answered might be dangerous because 
injurious disclosure might result. he trial judge 
in appraising the claim “must be governed as 
much by his personal preception of the pecularities 
of the case as by the facts actually in evidence.” 
See Taft, J. in Ex Parte Irvine, 74 F. 954, 960 
(C.C.S.D. Ohio 1896). 


Washington speculates that had Stewart’s claim of 
privilege been overruled, his testimony would have led 
to a reasonable doubt in the jury’s mind is wholly un- 
justified. It is not at all clear from the record that 
Stewart would have exculpated Washington. But wheth- 
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er he would o: would not have exculpated Washington is 
not itself determinitive, the fact remains that he had a 
valid claim of privilege which was properi, upheld by the 
trial judge.’ 


IV. 


The peremptory challengje of two black venire- 
men did not deny Williams « fiir trial. 


Williams claims that the Government’s use of two per- 
emptory challenges against the only two blacks who ap- 
peared in the array of veniremen in this case denied him 
a fair trial. While Williams relies upon the decision of 
Judge Newman in United States v. Robinson, — F. Supp. 
—, 20 Cr. L. Rep. 2084 (D. Conn. October 15, 1976), he 
conzedes that standing alone, the Government’s use of 
peremptory challenges is not sufficient to reverse or to 
require a new trial. In view of the concession by Wil- 
liams, the Government believes that only two things need 
be said. First of all, Robinson is, by its own terms, pros- 
pective; it should not be applied to this case, which was 
tried well before Robinson was decided. Secondly, the 
defendant failed to raise this point below; his failure to 
raise it at that time does not preserve this claim for re- 


7It makes no difference whether or not Stewart coulu be 
prosecuted again on the Federal bank robbery charges. Assum- 
ing arguendo that jeopardy attached when the first jury was 
empaneled, IJllinois v. Somerville, 410 U.S. 458, 467 (1973); 
United States v. Jorn, 400 U.S. 470, 479 (1971). United States 
v. Glover, 506 F.2d 291, -97 (2d Cir. 1974), the dismissal by 
the Government aft« wards would bar a federal retrial. Never- 
th..cs., there still remains the possibility of a State charge con- 
cerning the bank robbery, which is not precluded by the federal 
dismissal. Bartkus v. Illinois, 359 U.S. 121 (1959). Therefore, 
there was a real possibility that Stewart could incriminate him- 
self; this is all that is required for a valid claim of the privilege. 
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view by this court. See, e.g., United States v. Indiviglio, 
352 F.2d 276, 280 (2d Cir. 1965) (en banc), cert. denied, 
383 U.S. 907 (1966).* 


V. 


The testimony of Dr. Quist did not deny Lewis 
a fair triai. 


During the presentation of its case in chief the Gov- 
ernment called Dr. Raymond Quist, a speech pathologist 
who was treating David Lewis in prison for stuttering. 
When asked whether or not Lewis could speak fluently 
under stress, Quist responded, “It is very difficult, since 
I have worked with him in a very limited situation in 
the prison.”* (Tr. 280). Lewis immediately moved to 
strike this remark and also for a mistrial. The mistrial 
motion was denied, but the motion to strike the reference 


was granted. (Tr. 280). Under these circumstances, the 
remark of Dr. Quist, unsolicited by the Government, is 
not a ground for reversal. United States v. Bynum, 485 
F.2d 490, 503 (2d Cir. 1973), vacated on other grounds, 
417 U.*. 903 (1974); United States v. Stromberg, 268 
F.2d 25 269 (2d Cir.), cert. denied, 361 U.S. 863 (1959). 


*This is especially true in view of the remedy adopted by 
Judge Newman in Robinson, namely that the names of the black 
jurors who had been excluded by use of Government peremptory 
challenges were placed back into the jury pool. Additionally, 
the Government has sought review in this court of Judge New- 
man’s decision in Robinson by way of a petition for a writ of 
mandamus, filed on November 29, 1976. 

® See Tr. 275-278, where this precise problem was discussed. 
In spite of the Governmer\ « warnings to Dr. Quist, he inadver- 
tently made the remerk in question. 
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Vi. 


The pre-indictment delay in this case violated 
neither the Sixth nor Fifth Amendment rights of 
Williams and Lewis. 


Lewis and Williams both assign as error the pre-indict- 
ment delay in their case. The bank robbery that is the 
subject of this case occurred in September of 1972. Dur- 
ing the month of July, 1974, a grand jury sitting in Con- 
necticut heard testimony concerning the bank robbery 
from, among others, a participant in the crime, Arthur 
Hendrix. (Tr. 32). The Government presented an indict- 
ment to this grand jury, but requested that it not return 
the indictment to open cour<. (Williams, App. 69-71). The 
instant indictment was returned on January 5, 1976. In 
the interim, various cases pending against Williams and 
Lewis in both the Eastern and Southern Districts of New 
York were disposed of. (Tr. 175, 341, 368, 370). 


A. The pre-indictment delay in this case did not 
violate eppellant Williams Sixth Amendment 
guarantee of a speedy trial. 


The principal safeguard of an individual’s right to a 
speedy trial is the statute of limitations, in this case pro- 
vided for in 18 U.S.C. Sec. 3282. United States v. Marion, 
404 U.S. 307, 322-3 (1971); United States v. Ewell, 383 
US. 116, 122 (196) ; United States v. Vi-pi, slip op. 513, 
515-16 (2nd Cir. Nov. 15, 1976). When charges are filed 
within the statutory period, the protection afforded by 
the Sixth. Amendment is activated only after the defend- 
ant assumes the status of “an accused,” an event virtually 
always coinciding with arrest or indictment, whichever 
occurs earlier. United States v. Marion, supra, at 313; 
United States v. Vispi, supra, at 516. Williams contends 
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that he assumed the status of an accused even earlier, at 
the time of the first presentation of the case to the grand 
jury in July 1974. The explicit rationale of the opinions 
cited above do not, however, permit the sort of exception 
to those rulings which Williams urges this court to make 
in his case.” The purpose behind compelling a suspect to 
await formal indictment in open court or arrest before 
extending to him the protection of the Sixth Amendment 
is articulated in United States v. Marion, supra, at 321: 


“Until [indictment or arrest] occurs, a citizen suf- 
fers no restraints on his liberty and is not the sub- 
ject of public accusation: his situation does not 
compare with that of a defendant who has been 
arrested and held to answer.” 


Pressing the Sixth Amendment into service in ad- 
vance of such public accusation and/or restraints on the 
citizen’s liberty was found to be sufficiently antithetical 
to the true purpose of the Sixth Amendment that: 


“[the] possibility of prejudice at trial is not itself 
sufficient reason to wrench the S‘xth Amendment 
from its proper context.” Jd., at 322 


Adhering closely to the Supreme Court’s reasoning in 
United States v. Marion, this court recently held that 


“Mere investigation, unaccompanied by arrest or 
public charges, does not pose a sufficient interfer- 
ence with a person’s liberty, resources, employment 
or relations with others to warrant constitutional 
protection.” United States v. Vispi, supra, at 517. 


It is true that Williams was in custody at the time of 
the first grand jury presentation, but he was detained on 


1° Neither Lewis nor Washington asserts a Sixth Amend- 
ment claim her >. 
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wholly different bank robbery charges. Thus, the restraint 
on his liberty was in no wy related to this indictment, 
and he was not arrested or otherwise held to answer on 
these charges until after the January 5, 1976, indictment. 
Williams misses the point entirely when he argues that 
the effect upon him was the same as if he had been in- 
carcerated on the charges stemming from the Stamford 
bank robbery. His confinement on other, unrelated charges 
is simply not tantamount to a public accusation for the 
robbery of the West Side Office of The Connecticut Na- 
tional Bank in September, 1973. 


The absence of an arrest or other public accusation of 
Williams in connection with the Stamford bank robbery 
thus thoroughly vitiates his argument that his Sixth 
Amendment right to a speedy trial has been violated." 


B. The pre-indictment delay in this case did not 


violate the appellants’ Fifth Amendment righ? 
to due process of law. 


Williams and Lewis also argue that they were denied 
due process of law by the same delay between the commis- 
sion of the offense charged and the return of the indict- 
ment. As noted in United States v. Vispi, supra, at 517, 


“Even if the weight of authority on this issue were re- 
jected and this appellant held entitled to invoke his Sixth 
Amendment rights with respect to a pre-indictment delay, his 
Sixth Amendment claim would still fall for his failure to demon- 
strate either prosecutorial misconduct or actual prejudice arising 
from the time allowed to lapse between the commission of the 
offense charged and the indictment. Wallace v. Eern, 499 F.2d 
1345 (2d Cir.), cert. denied, 420 U.S. 947 (1974). The absence 
of any such prosecutorial misconduct or significant actual preju- 
dice to Williams from the pre-indictment delay is demonstrated 
below, pp. to 
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N. 4, this court has yet to be squarely presented with the 
issue of whether it is necessary for an appellant to prove 
both prosecutorial misconduct and prejudice from the 
delay in order to make out a successful due process attack 
upon a pre-indictment delay in his case, or whether proof 
of either element would suffice. Three recent opinions in 
this Circuit strongly suggest that were the instant case 
found to raise such an issue, this Circuit would see fit to 
impose upon the appellant the burden of proving these 
elements conjunctively. United States v. Brasco, 516 F.2d 
816, 818 (2d Cir. 1975), cert. denied, 423 U.S. 860 
(1976) ; United States v. Mallah, 503 F.2d 971 (2d Cir.), 
cert. denied, 420 U.S. 995 (1975); United States v. 
Eucker, 582 F.2d 249, 255 (2d Cir. 1976). 


The Government submits, however, that whether or 
not both elements must be proved by an appellant a pre- 
indictment delay, the Fifth Amendment argument of these 


defendants must fall for their failure to prove either 
element. 


It is well established in this Circuit that proof of the 
possibility of prejudice resulting from pre-indictment de- 
lay is in itself insufficient to support a Fifth Amendment 
attack upon an indictment. United States v. Foddrell, 
523 F.2d 86, 87-8 (2d Cir. 1975), cert. denied, 423 U.S. 
950 (1976); United States v. lannelli, 461 F.2d 483 (2d 
Cir. 1972), cert. denied, 409 U.S. 980 (1973). In fact, 
this is the only kind of argument presented by either ap- 
pellant. Williams maintains that were it not for the 
pre-indictment delay, two of his witnesses possibly would 
have recalled with some exactitude his movements and 
activities during the day of the robbery. Lewis would 
have this court dismiss his indictment on the ground that 
his stuttering problem was possibly so much more notice- 
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able in late 1973 than in August, 1976, that a jury at the 
earlier date might have been more inclin:d to accept his 
contention that, contrary to Hendrix’s testimony, Lewis 
could not have been the robber shouting orders out to the 
bank employees. Such arguments raise, at most, the mere 
possibility of prejudice. United States v. Foddrell, supra, 
at 88. 


Even if these arguments d» establish a colorable claim 
of something more than the mere possibility of prejudice, 
they still do not rise to the level necessary to trigger the 
due process remedy of dismissal. This Circuit has been 
very clear, for example, that the dimming of a defendant’s 
memory due to a pre-indictment delay is insufficient preju- 
dice to warrant dismissal. United States v. Vispi, supra, 
at 518; and United States v. Finkelstein, 526 F.2d 517, 
526 (2d Cir. 1975), cert. denied, — U.S. — (1976). 
Surely the possible dimming of a witness’ memory stands 
on no different ground with respect to the nzture and 
degree of prejudice required to support dismissal. Thus, 
Williams’ Fifth Amendment claim must fail. 


With respect to Lewis, it is manifest that the nature 
and significance of the prejudice he claims to have suffered 
do not approach any of the considerations found to be of 
constitutional significance in the Second Circuit’s decision 
in United States v. Capaldo, 402 F.2d 821, 823 (2d Cir. 
1971): 


22. Other circuits are in accord. See eg., United States v. 
Alred, 513 F.2d 330, 332 (6th Cir.), cert. denied, 423 U.S. 828 
(1975); United States v. Beckham, 505 F.2d 1816, 1819 (5th 
Cir.), cert. denied, 421 U.S. 950 (1975); and United States v. 
Jackson, 504 F.2d 337, 341 (8th Cir. 1975), cert. denied, — 
U.S. — (1976). 
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“Although appellant has attempted to meet this 
burden, we are convinced that he has not shown 
sufficient prejudice by the delay to render his 
prosecution invalid under the Fifth or Sixth 
Amendments. No witnesses were lost. Capaldo 
was able to give a coherent account of his version 
of the events on the day of the robbery; ... He 
also had the benefit of contemporaneous statements 
given by the tellers and was able to cross-examine 
them at the trial. It is usually in the public inter- 
est, and frequently to the advantage of the pros- 
pective defendant, that charges not be brought 
until the prosecutor has completed his investigation 
and feels that there is sufficient likelihood of gain- 
ing a conviction.” 


Lewis argues that he stuttered worse in 1973 than at 
the time of the trial. Under this argument, any delay 
might affect the impression a jury might have as to his 
stuttering. However, this is not the quality of prejudice 
that the law forbids. At best, this claim is highly specu- 
lative; it does not approach the type of showing required 
by Vispi, supra. 


Defendants also fail to demonstrate that the pre-indict- 
ment delay was an intentional attempt to harass them or 
gain a tactical advantage. (Lewis, it should be noted, ex- 
advantage or harass him (Brief of Appellant Lewis, 14) ). 
Any number of nefarious Government schemes can be 
concocted to explain the pre-indictment delay, but con- 
plicitly refrains from contending that the Government 
intentionally delayed the indictment to gain a tactical 
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clusory allegations of such prosecutorial misconduct are 
surely not enough to warrant reversal.” 


The defendants point to no specific instances where the 
Government gained a tactical advantage over them by 
reason of this delay. 


Vil. 


There was no error in the jury instruction regard- 
ing Williams’ participation in prior bank robberies. 


Williams assigns as error Judge Newman’s cautionary 
instruction to the jury that it should weigh with caution 
and great care that portion of Williams’ testimony im- 
plicating Washington and Lewis in a prior bank robbery. 
Williams concludes from the jury’s verdict that the in- 
struction given diminished the credence given to the rest 
of his testimony, which pertained to his own involvement 
in the bank robbery for which he has been convicted. 


Even if the Court’s charge on this matter had been 
no more elaborate than a recitation of the standard accom- 
plice testimony instructions with respect to Williams’ 
implication of his co-defendants in a prior bank robbery, 
it would still be the height of conjecture to suppose that 


18 Subsequent to the presentation of this case to the grand 
jury in July, 1974, Williams and Lewis were involved in plea 
negotiations in both the Eastern and Southern District of New 
York with respect to other, unrelated bank robbery charges. 
Washington, during June of 1974, stood trial in the Eastern 
District of New York for bank robbery; his conviction, as noted 
above, was set aside on a new trial motion during this period. 
Because of the pendency of these cases in New York, it is clear 
that the Government wished to await their outcome: before pro- 
ceeding on this charge, retaining the option of not proceeding 
against these defendants in Connecticut. 
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this alone cast significant doubt on the balance of Wil- 
liame’ testimony, especially in light of the extensive evi- 
dence produced against him. This much Williams himself 
appears to concede when he notes that the instruction 
given is “probably insufficient standing alone, to require 
reversal of the case, or require a new trial.” ( Williams’ 
Br. 22). 


In fact, however, Judge Newman vigorously sought to 
protect the defendant from even the remote possibility 
that the sort of prejudice asserted would occur. The 
relevant portion of the charge on this point is set forth 
below: 


“Williams has acknowledged that he was an ac- 
complice of the perpetrators of the robbery, so his 
testimony implicating others in that robbery should 
be similerly weighed with caution and great care 
I do not suggest, however, that when you consider 
Williams’ testimony in his swn behalf denying his 
involvemenx in this robbery, the Stamford robbery, 
that any epecial rule applies. The testimony of a 
Defendant in his own behalf should be assessed 
according to the same consideration you allow to 
any other witnesses. 


other than to point to a general tactical advantage ob- 
tained by the Government. Since they can not demon- 
strate any specific prejudice to them, or to any specific 
advantage gained by the Government over them, their 
claim must fall on its own weight. (Tr. 646-7) (emphasis 
supplied). Judge Newman’s instruction here properly 
told the jury that Williams’ testimony on his own hehalf 
was to be judged by the same rules that apply to other 
witnesses, see e.g., United States v. Tyers, 487 F.2d 828, 
831 (2d Cir. 1973), cert. denied, 416 U.S. 971 (1974). 
It did not call especial attention to that portion of 
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Williams’ testimony dealing with the August 31, 1973, 
bank robbery. Judge Newman was meticulous in in- 
structing the jury that there was a distinction between 
Williams’ admission concerning the August 31, 1973, rob- 
bery and his denials of participation in the September 
20, 1973 robbery." In no way did the judge instruct the 
jury to examine Williams’ testimony as to the September 
20, 1973, robbery in any special fashion; the instruction, 
read as a whole, ir completely proper. 


CONCLUSION 


For all of the foregoing reasons, the United 
States submits that there was no prejudicial error 
committed in the trial of this case. The United 
States urges that the judgments of conviction ap- 
pealed from be affirmed in all respects. 


Respectfully submitted, 


PETER C. DoRSEY 
United States Attorney 
District of Connecticut 


HAROLD JAMES PICKERSTEIN 

Chief Assistant United States 
Attorney 

Post Office Box 1824 

New Haven, Connecticut 06508 


MICHAEL R. CANNON 
Law Student Intern 


“Of course, with respect to the August 31, 1973, robbery, 
Williams’ was not on trial, and was an accomplice by his own 
admission. 
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5 (a) (b) (c) , (d 


2/23/76 Unlawful Electronic Surveil'ance, Motion for Discloshire 
of Electronic Surveillance, Motion fcr: Disclosure 
Regarding Opening of First “lass Mail, Motion to 
Extend the Deadline for Filling Motion, or in the 
Alternative, to Grant Leave to File Supploment.27: 
Motions, Motion for an Order increasing the Number 
of Peremptory Challenges Availabel to Defense Counsel, 
filed by deft. 

2/23/76 | Deft. Motion to Dismiss and Motion to Impound and 

Preserve any and All notes, Reports and Memoranda of 
Federal Bureau of Investigation Agenst, Conn. State 
Police Officers and Bridge ort, Police Officers 

a Relevant to the Instant Indictment, filed by deft. 


"3/4/76 “Court Reporter's Tapes of Proceedings held on 
"+ ..  |Feb. 9, 1976 filed. Gale, R. 

“> 3/26/76| Notice of Readiness, filed by govt. 

-, 5/4/76 CJA Form 29 substituting Leslie Rvelas, for Grerorvl 
i es Craig, filed. Newman, J. copies (distributed. 

=! 5/10/76 Appearance of Leslic Byelas, filed for the deft, 

. 5/10 Motion te Withdraw, “ited hy Attv, Crair. + 3,° 5/10/76 


- 5/14 Motion to Withdraw endorsed: Motion granted, 3 | 5/14/76 

Newman, J. m-5/14/76. copies mailed to Attys Dow 

and Bowman. 

:|-6/15/76 Motion for Relief, filed by deft. pro se 3 | 6/15/76 
6/21/76 Marshal's return showing service, filed: Writ of 

' aly H. C. ad Prosequendum. 


ai % 
~1° 6/22/76 Motion for Relief endorsed: Motion denied as 
ks. oa Moot, in view of transfer to F.C.I. Danbury. 
| Newman, J. m-6/22/76. copies mailed to Deft and 
counsel of record, 
7/2/76 Court Reporter's Notes of Proceedings (Plea) held 
aa es : on Feb. 9, 1976, filed. Gale, R. 
oe 7/28 Application for Writ of Habeas Corpus Ad Testificandum, filed 
“| Bae, and entered. ‘Zampano, J. m-7/29/76. Two attest copies handed 
U. S. Marshal in New Haven. 


me ees 


. ———— 
. . ‘ Vv. EXCLUDABLE DELAY 
, ° IV. PROCEEDINGS ( F 
ncaa 


(e) tb) (c)_y td) 
2/24/76\and Preserve any and all Notes, Reporte and Memoranda 
, of Federal Bureau of Livestir gation Agents, State 

Police Officers and Bridgeport, Plice Officers 

Relevant to the Instant Indictment, 11) Motion for 

An Order Increasing the number of Peremptory ChaJten > 

Available to the defense Counsel, 12) Motion for Leo: 

to Join, Adopt, Or Consolidate Motions of Co-Defts, 

Motion to Extend the Deadline for Filing Motions, 

or In the Alternative, to Grant Leave to File 

Supplementary Motions, and Motion for a Bill .of 

Particulars, filed by deft. 


3/4/76 Court Reporter's Sound Recording of Proceedings 
X (Plea) held en Feb. 9, 1976, filed. Gale, 
“3/26/76 Notice of Readiness, filed by govt. 


4/29/76 Response to Motion “or Discovery an? Inspection 
of D ft's Lewis and Stewart, Response to pet Lewis 
Motion for Biil of Particulars, Response t« Deft. 
Stewart's Motion for Rill of Particulars, Response 
to Motion “or Leave to Join, Adopt, or Consolidate 
Motions of Codefendants Lewis and Stewart, Response 
to Deft. Stevart's Motion for Prpduction at Trial, 
Response to Motion ‘or Production of Grand Jury 
Testimony hy De “ts Stevart and Lewis, Response to 
Motion for Production o* Evidence Favorable to the 
Accused bv Jefts Stewart and Lewis, and Response to 
Motion to Impounds and Preserve any and All notes, 
Reports ani Memoranda of Federal Kureau of Investi- 
gation Apenst, State Police Officer, and Bridgeport 
" Police O‘ficers Relevant to the Indictment, filed 
rs by Govt. 
5/3/76 Response to Motions to Extend Deadline for Filing 
ey) Motions, or, in the Alternative, to Grant Leave to 
File Supplementary Motion by Deft, Stewar and Lewis, 
Response to Motion for An Order Increasing the number 
of peremptory challenges available to Defense Counsel 
by Defts. Stewart and Lewis, filed ly Govt. 
5/6/76 Supplemental Response to Motion for An Order In- |3 
: creasing, the Number of Pre-emptory shallenres avail- 


able to defense counsel by Defts. Stewart and Lewis, 
filed by povt. 


5/12/76 Application for Notice of Alibi, filed by govt. 


5/14. Marshal's returu showing service, filed: Subpoena 
Produce. . 


fe) 


‘Ruling on Pre-Trial Motions of Deft.’ s Stewart andj3 (5/17/76 
‘Lewis, filed andentered. Newman, J. m-5/17/76. ¥ 
copies “mailed to all’ counsel of record.” | is wee days 


oe “* Following endorsement on deft's Motion to Withdraw Appearanch “a 
= Since this case-is on Judge Murphy's Trial Calendar for May 20, 
x ‘ 1976, the Motion araucer bm 2 cme to , Fenewal hefore 


oP 


ey pare ‘iM sie 
rs eel 


“’ 


SSS 


PROCERDINGS 


Court Ex. 3504, marked for I!). Govt. Exs. SB and 10B made full exs._ 


Govt. Ex. 11, marked for ID. Govt. Ex. 6B.C.K. & H made full exs. 
Govt. Ex. 11 made full Ex. Deft. Exs. A & B marked for ID. Govt. 
Exs. 5A thru D, made full exs. Govt makes Offer of Proof aad reviews _ 


Stipulation to be read to jury. Deft. Washington moves for Directed 
Verdict, denied, Defts. Williams and Lewis join motion for Judgment 
of Acquittal-denied. Govt. reads Stipulation to the jury re: exhibits. 
Govt. Exs. #3A&B, 4A-4D and Govt Ex 12. filed. Govt. rests 3:24 P.M, _ 
One deft. ~‘tness sworn and testified. Deft. Ex. C, marked for ID. 
Court adjourned at 3:28 P.M. until 10:00 A.M. of 6/3/76. . 

_Go Request_for Instructions, filed, 

bere, Lewis’ Request to Charge, filed. 


tice of Readiness, filed by govt ( for retrial) 
Marshal's return showing service: Subpoena to testify (4) 


Marshal's return showing Service: Habeas Corpus SCS 
arshal's return showing -ervice: Writ of H. C. ad Testificandum. 
filed: Subpoena ticket. 
JURY TRIAL CONTINUES: Twelve jurors and two alternates present. 
Three deft, wit 


itnesses sworn and testified, Deft Exs, D & E, filed, 


Govt, Ex, 13, filed, Deft, Ex, F, marked for ID, Deft. Lewis rests, 
fwo deft. witnesses sworn and testified, Deft, Washington rests at 
1:05 P.M, Two deft, witnesses sworn and testified. Deft. Washington 


moves for mist ial, fenied. Affidavit of David Williams in-Support __ 
of Ex Parte Application for Issuance’of Subpoeanas and Motion to “ 


Ss, filed. Supplement to Affidavit of David Williams, filed. = a 

Ex. 15 and 16, marked for ID. Deft. Williams rests at 3: P.M. 
Deft. Lewis's and Govt's Stipulation re: description of Charles ac aetn 

p ill _read into record. Qne govt, rebuttal witness sworn and testifie. 

One witness previously sworn recalléd as rebuttal witness, Deft. ad 
makes offér of Proof. Deft. Ex, G, marked for ID. 4:25 P.M. Govt. —- 
rests in rebuttal. Juror Zemke excused by Court and re laced b 
alternate. 4:25 P.M. Jury excused until 10:00 A.M. Court adjourned 
a : P.M A 


|S 5, SRS. 
ot have 


Balance of all govt. Exs. 6A thru 6T 
All _parties rest at 10:15 : lt, #1 replaces _ 


egcused juror. Summations Govt. 10:18 to 10:42 A.M., Deft. Lewis 10:42 
o 10:52A. M, Deft. Williams 10:52 A. M, to 11:20 A. M. Deft. Washington 
: : M. Govt. rebuttal 11:40 A, M, to 11:55 A. M, 
ourt charges jury 12:23 to 12:55 P.M. Exceptions to charge noted in _ 
nambers_hy Deft. Lewis, no other exceptions. Alt. excused. 12:56 
ires to begin deliberations. Court denie 
otions, Court files letter dated May 
defense nse], _"" cation for Issv 


eibbeb-t- and © L 


ads note from jury that they cannot reach a verdict. Jur 
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PROCEEDINGS (continued) V. EXCLUDABLE DELAY 
ae ey a Ee ee a ee ne, e CEE to) tb) tc) id) 
returns to Courtroom for further instructions, 
Court instructs jury to continue deliberation 
tomorrow. Court Ex. 6, marked. Jury excused at 
5:10 P.M. until June 5, 1976 at 10:00 A.M. Court 
adjourned until 10:00 A.M. of 6/5/76. Murphy, J. 
m-6/8/76. 

JURY TRIAL CONTINUES: Jury of 12 begins deliberations 
at 16:00 A. M. 10:48 Note from jury. Jury reports 
to Courtroom at 10:50 A.M.-no further instructions. 
Court reads note from jury at 2:24 P.M. Reply by 

Court read to counsel and sent to jury. Court Ex. 

7, marked. 3:40 P. M. Jury note read to counsel 

3:42 P.M. Jury returns to Courtroom. Note from 

jury re read stating they cannot reach a verdict. 

3:43 P.M. Jury excused by Court. Court declares 

a mistrial. Same bond to continue for deft. 
Washington. Court Ex. 8 marked for ID. 3:44 

Court adjourned. Murphy, J. m-6/8/76. 


Motion for Leave to Obtain Copy of Trial Trans- 
cript at Govt. expense, Motion for Evidentiary 
Hearing on Motion to Dismiss, Motion for PreTrial 
Conference, filed by deft. Williams 


Motion for PreTrial Conference, and Motion to 3 6/9/76 |G 
Dismiss, filed by deft. Lewis 


Marshal's non est return, filed: Bench Warrant 
marked "dism." 


Motion for Leave to Obtain Copy of Trial Trans 

cript at Govt. Expense endorsed: Granted, as 

modified in open Court; Motion for Evidentiary 

Hearing on Motion to Dismiss endorsed: Denied 

for reasons stated inqen Court. Motion for 

Pretrial Conference endorsed: Denied w/o prejudice 

Newman, J. m-6/22/76. copies mailed to counsel 

of record. 

Motion for Pretrial Conference endorsed: Benied 3 | 6/22 73) G j13 
w/o prejudice, Deft. Lewis's Motion to Dismiss 

endorsed: Denied for reasons stated in open Court. 

Newman, J. m-6/22/76. copies mailed to counsel. 

Hearing held on all motions for retrial: 

Atty Salaway's motion to Withdraw over to 10:00 

A.M. on 6/28/76, in New Haven. Atty. Salaway 

and deft. not present. Benchwarrant to issue for 

deft. Washington. Clerk to send a certified lette 

to Atty. Salaway with instructions that he be 

present in Court in New Haven, at 10:00 A.M. on 

June 28, 1976 to present his motion and to show -cver- 
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| 
DATE | PROCEEDINGS (continued) V. EXCLUDABLE DELA 
~~ J TT ——————— eee 


6/21 


6/22/76 
6/23/76 
6/23/76 
6/30/°6 
7/2/76 


6/30/76 


7/7 


7/7 
7/12/76 


7/19 


7/23/76 


7/29 
7/29 


8/2/76 


tach eae Met Be 
ce AS EE GFF, 


CRIMINAL’ DOCKET 


{Document No.) 
cont'd 
cause why sanctions should not issue for his failure 
to appear today. Deft. Williams Motion for Certain 
Transcripts, granted. Court executed CJA 21. 
Court approves transfer of Deft. to F.C.1I. Danbury. 
Deft. Williams motion to dismiss, denied. Deft. 
Lewis' Motion for Approval by Court of two out of 
state subpoenas to issue at Govt. expense, granted. 
Deft. Lewis's motion to dismiss, denied, Retrial 
set for Aug. 2, 1976. Newman, J. m-6/23/76. 


Certified letter sent to Atty. Salaway. See docket 
entry on Sheet for deft. Washington re:Bench Warrant 


ta) 


Court Reporter's Notes of Proceedings (Motion) held 
on June 21, 1976, filed. Gale, R. 


Court Reporter's Notes of Proceedings (Plea re: 
Washington), filed. Gale, R. 

Marshal's return showing service, filed: Subpoena 
to testify (3). 

Court Reporter's Notes of Proceedings (Plea) held 
on Feb, 9, 1976, filed. Gale, R. 


CJA Form 21 aut rizing Eldridge Waith, Investigator, 
filed. Newman, J. copies distributed, 


CJA Form 21 authorizing transcript of trial, filed 
Newman, J. copies distributed. 


Marshal's return showing service, filed: Writ of 
H. C,. ad Presequendum, 


STEWART: Form B mailed to A.O. 


Court Reporter's Transcript of Proceedi: 7s 
(trial) held on June 2, and 3, filed. Beecher, R. 


Application for Writ of H. C. ad Testificandunm, 
filed by deft. Lewis and allowed. Zampano, J. 
m-7/20/76. two cert. copies handed to U.S. Marshql 
for service. 
Marshal's return showing service, filed: Subpoena 
to testify (4) Subpoena to Produce (1) 
Request for Instructions, filed by Govt. (Putting Lives in Jeopfrd 
Request for Instructions, (Accomplice Testimony), filed by Govt. 
SECOND TRIAL COMMENCES re;: LEWIS, WASHINGTON & 
WILLIAMS : Notice of Alibi and Questions on Vr'r 
Dire, filed by deft. Williams. Decisicn reserved 
on Deft. Washingtons Motion for Severance. 
Atty Eckenrode moves that Deft. Williams be admit- 
ted as co-counsel for purposes of cross examination 
Court will allow cross exam by deft. tentatively 


ESGubSES Pak OSieS*be Ease eas red ES cSt dee. 


Interval 


free Gertinn 1 
—_ sor Fe ee ’ 


(b) 


a 


(cd) td 


8/3/76 


UNITED STATES DISTRICT COURT , 
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DATE 


8/2/76 


#18 /4 


Interval Start Date Ltr. [Tot 
7 , (per Section 1) nd Date [Coda Ma, 
rr ee ee _ aon Seema Se ae _—- —o—- 


8/5 


(Document No.) ———————————————————— (a) (b) ' (chy 


Yr. Docket No. Def 


PROCEEDINGS (continued) V. EXCLUDAGLE DELA 


by his name, as well as possible witnesses who may 
testify. Request denied. Atty. Byelas moves for 
permission for all defense counsel to interview 
Aaron Stewart, former deft. Court will give 
Steart chdice of being interviewed or not. Oath 
on Voir dire adminstered. 53 jurors respond to roll 
call. 12 jurors and 2 alternates sworn and impanlled 
One govt. witness sworn and testified. Govt. Exs. 
1, 2, 3(a) 3(b), 4(€a), S(a-d) 6(a-t) 7 & 7(a) and 
11, filed. Court adjourned at 5:15 P.M. Newman, 
J. m8/5/76. 
SECOND TRIAL CONTINUES: 10:05 A.M. 14 jurors 
present. Govt. witness previously sworn resumes 
stand, Gov. Ex. 14, filed. Oral motion of 
Deft. Will’ams for mistrial, denied. 7 Govt. 
witnesses sworn and testified Oral Motion of 
Deft. Washington and Lewis for Mistrial, denied. 
Govt. Exs. 9(b) and 10(b), filed. Govt. Ex12, 
filed. 3:06 P.M. Govt. rests. Motions for 
Judgment of Acquittal denied. Deft. Washington 
Motion to Sever orally renewed, denied. Three 
Deft. Williams witnesses sworn and testified. 
Deft. Williams sworn and testified. Govt. 
Ex. 15, filed. 5:20 P.M. Court adjourned. Newman, 
J. m-8/5/76. 
SECOND TKIAL CONTINUES: 10:00 A.M. 14 jurors 
present. Deft. Williams previously sworn resumes 
stand. Deft. Exh. H, filed. Oral motion of 
Deft. Washington to sever, daied, 12:39 P.M. 
Deft. Williams rests. One Deft. Lewis witness 
sworn and testified. 12:46 P.M. Deft. Lewis 
rests. Seven deft. Washington witnesses sworn 
and testified. Prior appt. of M. Mitchell Morse 
in this case to represent Aaron L, Stewart cont'd 
by Court to represent Stewart as witness. Deft. 


Ex. E, filed. 4:00 P.M. Court adjourned, Newman, 
J. m-8/6/76. 


SECOND TRIAL CONTINUES: 10:00 A.M. 14 jurors 
present. One Deft. witness sworn and testified 
Deft. Exs. B& C, filed. Deft. Washington rests 
10:33 A.M.. One “ovt. rebuttal witness testified. 
Deft. Ex. I, filed. Govt. rests 11:45 A.M.. M 
Oral motions for Judgment of Acquittal-denied. 
Govt. opens 11:35 A.M. te 11:57 A.M. Deft. 
Williams 11:57 A.M to 12:27 R.M. Deft. Washington 
12:39 P.M. to 1:00 P.Y. Deft. Lewis 12:27 B.M. 


tol2:38 P.M. Govt. rebuttal 2:03 P.M. to 2:19 P. 
Court charges 


UNITED STATES DISTRICT COURT 
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8/5 


8/11 


8/10 
8/12 
8/12 
8/20 


8/20 


8/23 


‘8/25/76 


9/1: 


a. 


PROCEEDINGS (continued) 

(Document No.) a eS SNE 
Court rules that Count 4 will not go to the jury. 
Deft. Williams takes exception to charge. 3:09 P.M, 
Form and Indictment and Exs. given to jury and 
deliberations commence, Note from jury 5:05 P.M. 
Note from Jury 5:15 P.M. Court Exs. A & B, marked, 
5:40 P.M. Jury excused until 8/6/76 at 10:00 A.M 
to:continue deliberations. 5:45 Court adjourned, 
Newman, J. m-8/9/76. 

Motion for Issuance of Subpoenas at govt Expense, 
filed by deft. Washington. and endorsed: Subpeenas 
approved, Newman, J. m-8/9/76. Two attested copies 
handed to U. S. Marshal at Hartford, 


SECOND TRIAL CONTINUES: 10:00 A.M. 12 jurors report 
to continue their deliberations. 11:55 A.M. note 
from jury, Court. Ex. C, marked for ID. 12:20 
P.M. Jury i1eturns to Courtroom to have portion of 
Jefferson testimony read, 2:00 P.M. *Note from 
Jury. 2:20 P.M. Jury returns to Courtroom and 
portions of Washington's testimony read. 23:50 P.M. 
Jury returns verdicts of guilty on Cts. 1, 2 &3 as 
to all defts. Jury polled by Court and verdict 
verified. Motion of Covt. to revoke bond of 

Deft. Washington-granted. Sentencing set for 
9/13/76 at 10:00 A.M. in New Haven. Newman, J. 
m-8/10/76. * Court Ex. D, marked for ID. 


CJA Form 20 executed and approved. Newman, J. 
copies mailed to A.O. for payment. re: Atty. 

M. Mitchell Morse. 

Marshal's return showing service, filed: 3 Subpoena 
tickets and 1 Subpoena to testify. 


LEWIS: Motion for Judgment of Acquittal and Motien 
for New Trial, filed by deft. 

WILLIAMS: Motion for Judgment of Acquittal and 
Motion for New Trial, filed by deft. 

Marshal's return showing service, filed: Writ of 

H. C. 

Dispesition scheduled for Sept. 13, 1976 over to 
9/17/76 at 10:00 A.M. Newman, J. m-8/29/76. 


STEWART: Supplemental CJA Form 20 executed and 

approved. Newnan, J. copies menree to A.O. for 

payment. 

CJA Form 21 authorizing transcript of trial, filed 
_ Newman, J. copies distributed; Deft. Lewis. 

‘CJA jForm 21. authorizing ‘payment of $300.00 to 
wetted a has for pevsent, filed Newman, J. copies 

payment. 
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loo PR array adhd Aya. Gris. 


UNITED STATES DISTRICT COURT 
CRIMINAL DOCKET U.S.vs STEWART, et als 
! 76 =N 
Yr 


-76-5 


Docket No. ~~ 


PROCEEDINGS (continued) V. EXCLUDABLE DE 
{(Cocument No.) sss :::.?????.22.222]]” ta) tb) (c) 
CJA Form 20 authorizing transcript of trial, filed 
Newman, J. copies distributed re: Deft. Williams, 
Marshal's return showing service, filed: Writ of 
H. C. Ad Testificandum, 
WASHINGTON: CJA Form 21 authorizing transcript of 


trial, filed. Newman, J. copies distributed. 
WILLIAMS 
DISPOSITION: XWSGEXMIOXTORX Impr. 20 yrs. as a 


general sentence on all three cts. To commence 

this date, 9/17/76, and to run concurrently with 

unexpired portions of other federal sentences now 

being servéd. Court recommends that the deft. 
continue to be incarcerated within the Dist. of Contr 
until the dispostion of anticipated post sentencing 
motions by deft. Newman, J. m-9/23/76 


LEWIS: DISPOSITION: Impr. 12 years as a general 
sentence on all three cts. To commence this date, 
9/17/76, and to run concurrently with unexpired 
portions of other federal sentences now being 
served. Court recommends that the deft. continue 
to be incarcerated within the Dist. of Conn. 

until the diposition of anticipated post sentencing 
motions by deft. Newman, J. m-9/23/76 


Notice of Appeal, filed by deft. Williams. 

Notice of Appeal-to 2nd Circuti Court of Appeals 
from a Judgment of Conviction in the District 

Court of Connecticut, filed by deft. Lewis and 
endorsed: Leave to appeal in forma pauperis granted 
Newman, J. m-9/20/76 

LEWIS: Notice of Appeal, filed by deft. 

WILLIAMS: Notice of Appeal, filed by deft. 


WILLIAMS: Motion for Reduction of Senteuce, filed 
by deft. 


WILLIAMS; Judgment and Commitment, filed and 


entered. Newman, J. m-9/22/76. Two Cert. copies 
handed to U.S. Marshal for service. 


WASHINGTON: DISPOSITION: Impr. 10 years as a genera 
sentence on all three cts. The Court recommends 
that the deft. continue to Le incarcerated within 
the district of Gonnecticut until the disposition 
of anticipated post trial motions by derc. Deft's 
Motion for Bail, pending appeal-denied, Newman, J. 
m-9/23/76. 

LPN IS:...Judgment and Commitment, filed and entered. 


a 7 
tliewman, J. m-9'22/76. Two cert. copies handed to 
U.S. Maishal for service. 


Interval Start Dete Le. 
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PROCEEDINGS (continued) V. EXCLUDABLE DEL 
(Document No.) —————K“— (a) {c) 
WASHINGTON: Judgment and Conmitment, filed and enterqd, 
Newman, J. m-9/22/76. Two cert. copies handed to 
U.S. Marshal for service. 


WILLIAMS & LEWIS: Certified copies of docket entrie 
and Notices of Appeal, mailed to Clerk, U.S.C.A.. 


copies of Notices of Appeal mailed to counsel on 
9/22/76. 

LEWIS: Motion for Reduction of Sentence, filed by 
deft. 

WILLIAMS: Motion For Judgment of Accuittal and 
for New Trial endorsed: Motion denied. Newman, J 
m-9/22/76, copies mailed to counsel of record. 


(b) 


LEWIS: Motion for Judgment of Acquittal and Motion 
| for New Trial endorsed: Motion denied. Newman, J. 
m-9/22/76. copies mailed to counsel or record. 


9/24. 


Order for Return of Bond, filed and entered. Newmen, 
J. m-9/24/76. Check #429 issmied and given to 
Pearl Holderby, surety on bond. 


| 
9/27 Notice of Appeal, filed by deft. WASHINGTON 
9/27 Motion for Reduction of Sentence, filed by deft. 
Washingto:. 
WASHINGTON: Certified copy of Notice of Appeal 
mailed to Clerk, U.S.C.A.. Copy of notice of 
Appeal mailed to all counsel of record. 


9/28 


9/27 Court Reporter's Transcript of Proceedings (DISP) 


held on ¢/17/76, filed. Collard. R. 


10/1 Notice of appeal (2), filed by deft. Washington. 


10/4 WASHINGTON: Notice of Appeal, filed 10/1/76 


_endorsed: Ti:ue to File Notice of Appeal extended 
until Oct. 1, 1976, F.R.A.P. 4, and leave to 


appeal in forma pauperis -is granted. Newman, J. 
m-10/4/76. 


10/4 WASHINGTON: Certified copies of notices of Appeal 


and docket entries mailed to Clerk, U.S.C.A. 
together with the Criminal Case Information 
(FORM A) as to all three defts. 


Court Reporter's Notes of Proceedings (trial) 
held on Aug. 2, 3, 4 & 5, 1976, filed. Merchant, | 


ft 10/4 


R. 


Court Reporter's Notes of Proceedings (DISP) held 
on 9/17/76, filed. Merchant, R. 


Court Reperter's Notes of Proceedings (trial) held 


on 8/6/76, filed. Merchant, R. 


AOQ-257 


Interval Start 


bel bh 
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PROCEEDINGS (continued) V. EXCLUDASLE DELA 


(Document No.) (a) (o) {ce}; (d) 


JS-3's as to defts. Washington, Williams and Lewis 
mailed to the A.O, 


Court Reporter's Transcript of Proceedings held 

on June 21, Aug. ?, 3, 4, 5, 6 and Sept. 17, 1976 
filed. Gale, R. (Motions, Trial and Disp). 

Record on Appeal sent U.S. Court of Appeals. Copies 


of Index and docket entries sent counsel. 


Application for Writ of H. C. ad Testificandum 
filed by govt. and allowed. Zampano, J. m-10/12/76 
Two cert. copies handed to U.S. Marshal for service 


Copy of Scheduling Order from the U.S.C.A., filed 
and entered. Fusaro, C. m-10/14/76. 


Receipt of Record on Appeal acknowledged by Clerk 
U.S.C.A. and filed. 


Hearing on Motions to Reduce held: 3 deft. wit- 
nesses sworn and testified. 4 envelopes of 
polygraph test handed to Court. Counsel renew 
request to have polygraph exam administered by 
independent agency-decision reserved. Court 

Exs. 1 thri 7, filed. Newman, J. m-10/18/76. 
Supplement to Fecord on Appeal sent U.S. Court of 
Appeals. Copies of Index sent counsel. 


CJA Form 21 authorizing payment of $186.00 to 
Eugene Russell, Court Reporter, filed. Newman, J. 
CJA Form 21 authorizing paymentef $1,116.00 to 
Gerald Gale, Court Reporter, filed. Newman, J. 
CJA Form 21 authorizing payment of $186.00 to 
Gerald Gale, Court Reporter, filed. Newman, J. 


10/18 Court Reporter's Ndes.of Proceedings (hearing) 
held on 10/15/76, filed. Merchant, R. 


20/22 Motion for New Trial, Memorandum In Support 
of Motion for New Trial and attachment, filed 
by deft. LEWIS. 


10/27 Receipt of Supplement to Record on Appeal acknowlefige 
by Clerk, U.S.C.A. except for Vol. 3, filed. 


11/1 Marshal's return showing service, filed: Writ of 
H.C. ad Prosequendum, 


1i/4 WILLIAMS: CJA Form 21 approving the sum of $118.90 to 
Court Reporter Beecher,filed and entered. Newman, J. Copies 
distributed. 


11/12 Govt's Response to Deft. Lewis' Motion for New 
Trial, filed. 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


UNITED STATES OF AMERICA : 
v. : CRIM. NO. , ts oe a 


ARTHUR T. HENDRIX, DAVIDR.  ~. (18 USC 2113(a)(b)(d) and 371) 
LEWIS, ASRON LEROY STEWART, 
RICHARD WASHINGTON and 
DAVID WILLIAMS 


oo me ee ie ee a 


THE GRAND JURY CHARGES: 


COUNT ONE 


On or about September 20, 1973,-at Stamford in the District of 


wee ARTHUR or a DAVID LEWIS, AARON Lent | STEWART, RICHARD 
TO I 


WASHI N and DAVID WILZIAMS, the defendants herein, did by force and 


violence and by intiuidation take from the person and presence of another, 
money belonging to and in the care, custody, control, management and pos- 
session of the West Side Office of the Connecticut National Bank, 414 West 
Main Street, Stamford, Connecticut, the deposits of which were then insured 
by the Federal Deposit Insurance Corporation, in violation of Title 18, United 
States Code, Section 2113(a) and Title 18, United States Code, Section 2(a). 


COUNT TWO 

On or about September 20, 1973, at Stamford in the District of 
Connecticut, ARTHUR T. HENDRIX, DAVID R. LEWIS, AARON LEROY STEWART, RICHARD 
WASHINGTON and DAVID WILLIAMS, the defendants herein, did take and carry away, 
with intent to steal and purloin, money in excess of $100 belonging to and 
in the care, custody, control, management and possession of the West Side 
Office of the Connecticut National Bank, 414 West Main Street, Stamford, 
Connecticut, the deposits of which were then insured by the Federal Deposit 
Insurance Corporation, in violation of Title 18, United States Code, Sec- 
tion 2113(b) and Title 18, United States Code, Section 2(a). 


COUNT THREE 
On or about September 20, 1973, at Stamford in the District 
of Connecticut, ARTHUR T. HENDRIX, DAVID R. LEWIS, AARON LEROY STEWART, 
RIGHARD WASHINGTON and DAVID WILLIAMS, the defendants herein, wilfully 
and unlawfully, did take by force, violence and intimidation, from the 
persons and presence of Donna Buchetto, Stella Vattaglia, Margaret 


Perry, Vera Carrieros, Lu Ann Sciglinpatia, John Danelon and Nicholas 


Galiatsos, money in excess of $100 belonging to and in the care, custody, 


control, management and possession of the West Side Office of the 
Connecticut National Bank at 414 West Main Street, Stamford, Connecticut, 

the deposits of which were then insured by the Federal Deposit Insurance 
Corporation, and in committing the aforesaid acts, ARTHUR T. HENDRIX, 

DAVID R. LEWIS, AARON LEROY STEWART, RICHARD WASHINGTON and DAVID WILLIAMS, 
did assault Donna Buchetto, Stella Vattaglia, Margaret Perry, Vera Carrieros, 
Lu Ann Sciglinpalia, John Danelon and Nicholas Galiatsos and put their lives 
in jeopardy by the use of dangerous weapons, to wit, a pistol and a shotoun, 
in violation of Title 18, United States Code, Section 2113(d) and Title 1/8, 
United States Code, Section 2(a). 


COUNT FOUR 


un or about September ‘20, 1973, at Stamford in the District 


- 


of Connecticut, ARTHUR T. HENDRIX, DAVID R. LEWIS, AARON LEROY STEWART, 
RICHARD WASHINGTON and DAVID WILLIAMS, the defendants herein, did wilfully 
and unlawfully combine, conspire, confederate and agree together and with 
Joseph Daniels, named herein as a co-conspirator but not as a co-defendant, 
to commit an offense against the United States of America, that is, to 

take and carry away, with intent to steal, money in excess of $100 belonging 
to and in the care, custody, control, management and possession of the West 
Side Office of the Connecticut National Bank, 414 West Main Street, Stamford, 
Connecticut, the deposits of which were then insured by the Federal Deposit 
Insurance Corporation, in violation of Title 18, United States Code, Sec- 


tion 2113(b), all in violation of Title 18, United States Code, Section 371. 


OVERT ACTS 
The grand jury charges that in furtherance of the aforesaid con- 


spiracy and to accomplish the objects thereof, the defendants at the times 


and places hereinafter set forth did commit the following overt acts: 


1. On or about September 19, 1973, the defendants met with each 
other and with Joseph Daniels. 

2. On or about September 20, 1973, the defendants drove to the 
West Side Office of the Conmecticut National Bank at 414 West Main Street, 
Stamford, Connecticut. 


A TRUE BILL 
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ETER C. DORSEY 
. UNITED STATES AT™ORNEY 


~) 


LAN FE Dow 10 


ONITED ‘TES DISTRICT COURT 


DISTRICT OF coemcritoi: ae EY VE D 
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UNITED STATES OF AMERICA, : U.S. Arion 


NEW bi OF 
5 Fic 
Plaintif£, .§§ 3 CONNEC TIGis¥ 
6 P 
vs. : 3 No. N-76~—5 CRIM. 
7 ee Pe 
ARTHUR T. HENDRIX, DAVID R. i ae : «4 
8 LEWIS, AARON LEROY STEWART, MEMORANDUM . bo . 
RICHARD WASHINGTON and g ; wt hee & 72 
9 DAVID WILLIAMS, Sey halts x 
3 3 pe 4 Tete d “ 
10 Defendants, se bed Png Saks 
‘ ; EO 
ll — eee mee ee ee ce 
12 MURPHY, D.J. 
13 Defendants Lex ae, Stewart and wititens by theix 
14 acpointed counsel have applied for the issuance of Lens ganas 


15 pursuant to Rule 17(b) for three _ S. Probation officers. of | 
16 the Southern ard Eastem Districtasof Hew York, a special 
17 | agent of the F.B.I. and an Assistant United States Attorne : 
18 fox the ‘Southern Distvict of New York. The subpoena addressed 
19 to the probation’ officers requires each officer nn bring 
20 | | with him the phesentende investigation xeport that was made 
21 | of the moving @efendant in connection with criminal cases 
22 | in the Southern and Bastern Districts of New York. 
23 | The applications, pursuant to the Rule, were made 
24 | ex parte at a conference held in chambers, with Mr, Byelas Ser ‘ 
25 representing defendant Lewis and Mr. Eckenxode representing es 
26 Gefendant Williams, We were advised that attorney torsos pi 
27 who is counsel for Stewart, joined in the applications.* Fe 

* 28 The thrust of the applications is as follows: 2 Bes 
29 ome t time in July, 1974, Mr. Dow, an Assistant 


United States Attorney for the District of Connecticut, 


presented testimony to a grand jury-in this District that 


— 
> 


? 


/7- 


resulted in om unreturned indictment accusing these defend- 
ants of crines related to the robbery of the Connecticut 
National Bank in Stamford, Connecticut, on September 30, 
1973. We were further told that Mr. Dow requested the 
grand jury not to file the indictment. ons grant jury 
having been discharged because its term expired, Mr. Tow: | 


syvsequently presented testimony to,a different grand jury. Po 


The new grand jury returned an indictment to this Court ‘on 2} Ps 


January 5, 1776 accusing the same defendants of the sama 
crimes. 
We interviewed Mr. Dow in the presence of Mr. 
Eckenrede and Mr. Byelas, and Mc. Dow anvcnied that it was 
true that an indictment was voted at the time alleged and 
that, as he understood it, the foreman or the secretary to 
the gr-nd jury pvt the paper in an envelope, sealed it,”. 
and at Mr. Dow's request did not return it to the Court. 
He also noted that the present indictment was filed on 
January 5, 1976, and that about two weeks ago the Clerk of 
this Court sent him, in a sealed envelope, what he believes 
is the prior "indictment", which he had not opened. 
After Mx. Dow was excused, Mr. Eckenrede argued 
to the effect that defendants have told their counsel that 
each was questioned in New York City, both in the Eastern |. 
District and in the Southern District, by probation officers} 


not only with reference to the crimes which had been committed 


Theeenvelope was cpened in open court this morning, 
May 24, 1976, with all counsel being present. It 
contained a three-page-document entitled "Indictment," 
signed by the foreman and Assistant United States 
Attorney, and we have compared it with the Indictment 
filed on January 5, 1976 and they are identical. 


‘p. 


in those Districts (bank robberies) but also with regard to 
the crime alleged in the indictment filed in this District 
on January 5, 1976. Also that they were questioned by an 
Assistant United States Attorney in the Southern District 


of New York ~ after cach pleaded guilty to a crime in that 


District ~ concerning the facts of this Connecticut indict=- ts 


ment, But no one made any admissions concerning the com=_ 


es 
~* et Oe 


mission of such crime. 


We were not told of any prejudice to any of the -|'£" ¢ 


defendants as a result of the shove related. facts, nor any 
thing else’ iat might relate to the due process claim of ; 
these defendants, | : | 

Daring the presentation it was admitted that 
United States v. Marion, 404 U.S. 307 (1971), precludes any 
argument relating to a Sixth Amendment defense. 

We are satisfied that we have not been furnished 
with any factual situation which relates even tangentially 
to a claim of due process violation, Accordingly, we den 
the application without prejudice to permit counsel and 
their clients to furnish sworn pxoof in support of their 
claims. Since June 2, 1976 has been fixed as the trial 


date, we suggest that all counsel act with dis atch, 
3 Dp 


THOMAS F. MURPHY 9 #i8=1/7¥: 


oe 


te penn nents 
Thomas FP, Muxphy : 


Dated: Watexbury, Ct., May 24, 1976, 

We are not filing this Memorandum in order to prese 
the ex parte status of the application. However, we are 
mailing copies to each attorney. 


+; 


Senior United States District Judgd?? 


e 


